US% UNITED STATES DEPARTMENT OF AGRICULTURE
OFFICE OF INSPECTOR GENERAL

Washington D.C. 20250

SEF -7 206

The Honorahle Ken Salazar
U.S. Senate

702 Hart Senate Building
Washington, D.C. 20510

Dear Senator Salazar:

This is in further response to your letter of May 16, 2006, regarding your request for the Office
of Inspector General (OIG) to investigate allegations about Department of Agticulture (USDA)
involvement in Forest Service (FS) decisions pertaining to the Village at Wolf Creek, a proposed
development of private land situated within the Rio Grande National Forest {RG-NF} in

southwestern Colorado.

In addition to your request, OIG received requests from Congressman John T. Salazar, a
Colorado State legislator, and two Colorado-based advocacy groups to investigate allegations
that USDA officials improperly interfered with FS deliberations on access issues regarding the
Vﬂlage at Wolf Creek property. The ellegations of improper USDA pressure pertamed to FS
work on the Environmental Impact Statement (EIS) necessitated by the owners’ request for
access in the RGNF. Media reparts raised inferences that USDA officials exerted i memper

7 prmurc on FS pcrsnnnal ﬁngagsd in dahbcmnona on Villagc at ‘Wolf Eraek Esues AE

DIG cnnductad an mqmrjr tc- mhew_ all_l.:ganom that US?Aqfﬁmals mrfcred w1ﬂ_:l c_n_' actcd ta

- Tnvestigations persontel interviewed the former FS. official who had madepuhhc cﬁmmmfs
. about alleged USDA involvementin FS’ deliberations. OIG alsq interviewed USDA Office of
_the General Coimsel’ (DGC} aitomeys in the Dﬂpamm:nl s Mountain Regional Office and its - .
Washmgtun, D.€:: Pkaﬂquarters These attorneys handled the' wajority of work for USDA at the
-regional andnaﬁhnal level.on legal issues and requirements pertaining to the. Vﬂlage at, Wolf
Creek. Legal staff in OIG’s Office of Counsel reviewed FS information on its EIS and special
tise guthorization clec:;smn, reviewed statutes and FS regulations, and queried FS and OGC
personnel about their involvemerit in USDA determinations regarding the Village at Wolf Creek.

L. USDA Jurisdiction Regarding the Village at Wolf Creek

As you know, the proposed Village at Wolf Creek development is a privately-owned, 287.5 acre
parcel within the RGNF. The potential development of this property for residential and
commercial purposes is within the jurisdiction of the local governing entity, the Board of County
Commissioners for Mineral County. The Board approved the Village at Wolf Creck
development via resolutions signed on October 26 and November 1, 2004, :
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USDA/FS does not have legal authority to determine whether the private property comprising
the Village at Wolf Creek may be developed. USDA jurisdiction in this issue (as exercised by

FS) is limited to determining what type of access ﬂnough RGNF lands shall be afforded to the
owners of this private property for its intended uses.! ‘According to Federal law, FS is required

to provide property owners with access to their private land holdings that are contained within
National Forest System (NFS) land. Saction 1323(a) of the Alaska National Interest Lands
Conservation Act of 1980 (ANILCA) states the following:

“[S]ubject to such terms and conditions as the Secretary of Agriculture may prescribe, the
Secretary shall provide such access to nonfederally owned land within the boundaries of
the National Forest System as the Secretary deems adequate to secure to the owner the
reasonable use and enjoyment thereof: ” (Emphasis added.)

ANILCA requires FS to provide access to private ptoperty owners within NFS lands, and the
agency can establish rules and mndmnns that property owners must comply with in order to
minimize damage to NFS lands.? On March 15, 2006, in compliance with this statute and after
completion of the Final EIS (FEIS), Forest Supervisor Peter Clark authorized two access roads
and adjacent utility corridors in the RGNF to provide access to the proposed Village at Wolf
Creck site. The owner’s construction and use of the two access roads and corridors will be
subject to environmental controls imposed by FS officials. FS has stated that approximately

2.8 acres of RGNF land wiIl be disturbed by the access roads and utility corridors.

USDA affords interested parties an achnmslraﬂve process whereby they can appeal special use
authorizations issued by Forest Supmﬂsms ‘Several interested parties appealed Supmnsar

“Clark’s decision. The appeals were decided by Deputy Regional Forester Greg Griffith on -
s ,Juiy 13,2006: The Deputy R&g;mnal Forester found no evidence that Federal Jaws or FS jﬂhclﬁ

- were violated rcga:dmg the Village at Wolf Creek special use authorization aid uphelﬂ the
-, -FPorest Supervisor’s decision. - This administrative appeat-was the final USDA defermination on -+
the special use permit issue and ihu.s rth chchnges to this FS dmmmn must. bc ad_;udi-:ated in

| Fedmll chstnct oourt.

:H ﬂf (&4 Fmdtngs* Regardmg Aﬂeganw of Infenj‘érsm with Forest Serwce Reguiarm_'y
Dehbemnom .:md Decisions

Media entities in Colorado reported that the former FS National Winter Sports Coordiriator
(Winter Sports Coordinator) criticized the EIS that was produced as a result of the special use
authorization process related to the Village at Welf Creek. News reports said the official

' Additionally, FS states that the scenic easement held by the Federa! Government on the Village at Wolf Creek
parcel contains continuing probibitions against industrial development and hazardous materjals, restrictions on
bluldm.g height, etc.

* See 36 CFR 251.110, et seq. “Adequate access means a routs and method of access to non-Federal land that
. and that minimizes damage or disturbance to NFS lands and

provides for reasonable use and enjoyment ..

resotrees.”
* See 26 CFR Part 215.



The Honorable Ken Salazar
Page 3

believed its flaws were due to “supervisors™ exerting pressure to help the developers of the
proposed project. Your letter said that the former FS official alleged that political pressure led to

an improper limitation of the environmental review.

OIG agents interviewed the former Winter Sports Coordinator to ascertain his knowledge of and
potential evidence concerning the allegations referenced in the media reporfs, The Winter Spotts
Coordinator was involved in FS deliberations during the appmmatc period af March 2003 to
March 2004 to develop a letter describing the property owners® access rights. ¢ The Winter
Sports Coordinator also served es one of 14 members of the Regional Pre-decisional Review

Team for the Village at Wolf Creek EIS.

The former Winter Sports Coordinator told OIG that he had no direct knowledge or evidence of
any USDA officiels exerting improper pressure or influence regarding the EIS. He said his
direct knowledge regarding FS decisions involving the Village at Wolf Creek was limited to
events associated with FS’ March 2004 letter defining the property owners’ existing access
rights. Regarding media reports which conveyed the impression that he alleged the “improper
pressure" affected the EIS, the former Winter SPom Coordinator said the reports were not
accurate and he had no such direct knowledge.

Thus, for the purposes of OIG’s.inquiry, the key FS-Village at Wolf Creek determinations were
the Forest Supervisor’s FEIS published in March 2006, his special use authorization decision
made on March 15, 2006, and the Deputy Regional Forester’s appellate decisions issued on July
13, 2&06 The former Wmtc: Sports Coerdinator retired from the agmu}' on Septmnb@r 30,
Zﬂﬂj six months before. the first of those determman-:rn! _

A prevmusly smwd, DIG mhu-nmd the oGC a.ttoma?s at the regmnal and hcadquartm‘s It:vcls <
v-rhc:b.andladthe mjonty of légalwoy mIa'ted to Village at Wulf(:reek issues during'the * |

; appmxmjaie pem:d of early 2(]'03 thraugh Tuly 2006. The attomeys stafed 'thai they 1 received no.
requests from USDA ‘officials to afford the developers special freatment nor were they pressured
to aher ihrau: legai analyses or rcach a partlcu.lar result on Vﬂlage: at Wulmeek issues. OIG was
advised that whenever the dmraiopez s Tepresentatives presented cerfain issues and requests _
damd;lgr to USD.&‘L officials in Washington, D.C., these officials'would routinely refer the i lssur:s
to OGC/FS persounel for resolution wrtﬁn:-ut a.th:mptmg to influence their subsequent :

determinations.

Additionally, Forest Supervisor Clark — the FS official responsible for determining the extent of
the property owners’ access under Federal law and regulations — has publicly stated that he
received no direction, influence, or pressure on his decision. Forest Supervisor Clark said his
decision was based on the law, the EIS, public comment, and his professional judgment.

. , The final FS leiter to the developers® representatives was dated March 11, 2004,
* While the Winter Sports Coordinator did reaffirm to OIG that be belisved one element of the Draft EIS was not

Justifiable, FS and OGC advised OIG that the Final EIS addressed the issue in question. See Section 11T of this
letter,
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L. The FS Environmental Impact Statement for the Village at Wolf Creek

The FS EIS on the proposed development was published in March 2006. The RGNF Forest
Superviser is the Federzl official responsible for making decisions regarding the environmental
analysis for the special use authorization decision. As a result of internal deliberations and
public comments received in response to the Draft EIS, the FEIS included a discussion of a No
Action Alternative wherein the Village at Wolf Creek might be developed or might not be fully
developed. FS advises that two sections of the FEIS (“Major Changes to the Draft EIS,” Chapter
I, pages 1-32; and Appendix A) present relevant FS analyses on this issue.

OIG has no statutory authority within USDA to perform an adjudicatory role with respect to
challenges to an EIS issued by a USDA agency and we cannot opine on the credibility of legal
arguments raised by various groups pertaining to the specific EIS in this case. We do note that in
the aforementioned administrative appeal decisions and the FEIS itself, FS has provided
extensive information and the statutory/regulatory foundations for its special use authorization

and FEIS decisions.

Because the Deputy Regional Forester’s July 2006 administrative appeal decisions represent the
final USDA determinations on challenges to FS” special access authorization for the Vﬂlage at
Wolf Creek, parties desiring to further contest the decision (and its FEIS) must bring suit in an
appropriate judicial forum. According to OGC, a suit is pending in the U.S. District Court for
the District of Colorado, challenging FS actions regarding the Village at Wolf Creek and its
owners' access rights in the RGNF.

Iv. C’Mcfmwn

' DIG«‘s mquary fnund 70, cwdence of. m'ipmparcunduct or pressure Iega:ﬂiugFS c[emsmns K
ing 16 the Village at. Wolf Cieek par 61.11' mtenrlcws nf' kef pa;[:xyilpantsm relevant

USDA deliberations and our review of telated docutr
officials failed to comply with laws, regulatiors, and Departm,mtul pohmas Telated to this
pruposed prnject 'Pirther, our review of televant information found that the’ allcgam:m of =~

xmp‘fnper p'DI:ltICﬂI mtcrferenca in the dcvelopmmt of the FEI 5* was not suhmnhaicd

Thank you fﬂr cantﬂﬂﬂg DIG about this matter. A su'mlar rcapon&n is bemg sent 1o
Cungrcssman Salazar and a member of the Colorado State Legislature. Should you have further
questions, please feel free to contact me at (202)720-8001, or have a member of your staff call

Mr. Mark Woods, Assistant Inspector General for Investigations, at (202) 720-3306.
Sincerely,

gk

Phyllis K. Fong
Inspector General



